Introduction
Litigation offers the possibility of advancing tobacco control goals by effectively communicating the dangers of tobacco use through media coverage, compel manufacturers to raise prices to pay for liability costs, and compensate individuals for tobacco caused losses.
After the success of tobacco litigation in the United States (US), (1, 2) parts of the world, public perception of the tobacco industry is that it is essential to national economic growth.(7) Argentina's judicial system includes provincial courts and a federal court system empowered to hear cases under constitutional and federal laws. Unlike the U.S., a court decision does not serve as precedent for future cases, even when there is a tendency to rule homogeneously within the area of the court's jurisdiction. The aims of this paper are to evaluate the process and outcomes of tobacco litigation in Argentina and to analyze the strategies of the tobacco industry in opposing litigation. We use this analysis to discuss the prospects for the future of using litigation as a tool to enhance tobacco control objectives in Argentina and Latin America. at Tobacco Documents Online (www.tobaccodocuments.org) were searched. Search terms included litigation, lawsuit, Argentina, names of organizations, law firms, and attorneys using a "snowball" approach previously utilized in tobacco documents research. Privileged tobacco documents were those that were withheld from the public in attorney general actions and other specified civil smoking and health actions, based upon claims of attorney-client privilege, work product protection and/or joint defense/common legal interest privilege. Of the 152 retrieved documents, 71 (47%) were considered privileged and therefore not available.
Methods

Between
We also used law library searches using Argentinean official and unofficial reporter systems. These were combined with computerized online searches using LexisNexis and El Dial (an online search engine for Argentinean case law,http://www.eldial.com.ar) to identify cases filed in Argentinean courts against the tobacco industry.
We categorized the litigation cases into 1) Product Liability and Nicotine Addiction; 2)
Health care reimbursement, and 3) Criminal Law and secondhand smoke (SHS). We excluded one case of Argentinean parties in US courts (8) and a pesticide exposure case involving tobacco growers. (9, 10) Documents on industry surveillance of tobacco litigation and litigation prevention strategies were also reviewed.
Results
The Table provides a summary of the 15 resolved litigation cases in favor of the defendants and found in the tobacco industry documents and the Argentinean law library searches. Since 1996, over 100 product liability cases were filed in Argentina, but the exact number of claims is not publicly known, because of procedural limitations that prevent the disclosure of such information. Of the 15 completed cases, 11 were product liability and nicotine addiction cases and all have similarities in arguments and decisions.
Product Liability and Nicotine Addiction Cases
Judges in these cases commented on the contradictory nature of the claims because these were not clear on whether plaintiffs sought compensation for the physical damages produced by smoking or for the nicotine addiction. ambiguity of the terms I agree with the judge a quo that the plaintiff did not request recovery for disability and therefore the damage is produced by the addiction to cigarettes, regardless of the physical damage caused by that addiction. (11) Most of the product liability cases used similar arguments and presented similar evidence, and therefore shared strengths and weaknesses. (11) (12) (13) (14) (15) (16) The plaintiffs were heavy smokers who had started smoking early, and at the time the suits were filed suffered from tobacco related illnesses.
Plaintiffs admitted being addicted to nicotine and having tried to quit unsuccessfully and sought compensation for damages that cigarette smoking caused. The medical experts' opinions and written records of the plaintiffs' cigarette-related illnesses failed to persuade judges who concluded that the causal link was not adequately established (13) . The Vanina et al vs Massalín
Celasco et al case (17, 18) , filed in 1980, stated that the plaintiffs were:
Induced by subtle, reiterated and insidious propaganda conducted by all the media, found themselves involved in the consumption of cigarettes. What began as a mere pastime and entertainment became transformed into an addiction and dependency that was impossible to control. (18) The responsibility of the tobacco industry was based on civil liability laws for negligent acts and on the knowledge that industry had about the adverse effects of nicotine. Government responsibility was based on the argument that it was negligent in allowing and authorizing the production of harmful goods, without regulating purchase and labeling until 1986. They provided no example of the "subtle and insidious advertising" or of any study related to tobacco advertising's psychological and behavioral effects. Industry's knowledge about the negative effects of smoking was stated without any supportive evidence. (18) In the response to the complaint in the Cornejo case, the defendants utilized that weakness as one of their own arguments After analyzing the bibliography quoted by the plaintiff it seems strange that nothing stated in the complaint is supported by it, moreover, the said bibliography provides accurate data which discredit the statements made by plaintiff. (…) On the other hand use of journalistic material as a source of scientific assertion should not be accepted….Here we wonder how assertions by the plaintiff can be taken as true when plaintiff himself supplies elements which disqualify his own statement. (14) The plaintiffs argued that tobacco industry liability was based on consumers' constitutional right to protection of their health, the fact that industry produced an unsafe product that was marketed in misleading advertising. Plaintiffs alleged that they did not choose to smoke out of their free will but as a consequence of misleading advertising. Plaintiffs argued that industry was aware of the harmful effects of smoking and intentionally concealed such Tobacco litigation in Argentina 7 information from the public. Warning labels were inadequate, almost illegible and difficult to find on the package. (15) Prescription or the time limit for commencement of a legal action is the period of time granted by the law during which a suit can be filed. Once that period of time has expired, the holder of a right is no longer entitled to sue in a court of law to enforce his rights. This element of civil law is based on the need to have judicial stability in the system. To determine the time limit of the civil action, judges have to decide into which legal category the relationship between smokers and tobacco manufacturers falls. Judges considered the parties' relationship to be controlled by extra contractual liability, as long as the consumer did not purchase the goods directly from the manufacturer but from a third party (13) . Proposals about an implied contract or a direct relationship between the parties did not have legal support. Extra-contractual liability actions were allowed within a two-year prescription period from the moment the illicit act occurred, or from the moment that the victim gained knowledge of the act.
Judges agree that the knowledge of the act is not the moment of its actual and effective knowledge (due to the intrinsic difficulty in producing evidence of such a fact), but the moment in which the knowledge of the fact was reasonable and possible. Thus, plaintiffs had to prove that the illicit act or their awareness of such happened no more than two years before the lawsuit was filed. Plaintiffs faced a difficult situation because they had to prove that their knowledge of the addiction or the damages from smoking had happened two years before the lawsuit was filed.
If they failed to prove this point, the case would be lost under a peremptory defense.
Furthermore, plaintiffs needed to provide evidence of the magnitude of the damage suffered by proving the extent and duration of their addiction, and the inability to quit smoking. If they failed to prove this point the case would be lost due to lack of injury and was considered critical by Judge Kiper in the Lodoli case
The plaintiff admitted that he used to smoke at primary school, behind the teachers. He admitted that his addiction was getting worse…. He was also hospitalized in 1992 and he was warned that smoking could be a risk factor for his health. It is noteworthy that the plaintiff was born in 1938, and since he was 18 -that is since 1956-he has smoked sixty cigarettes per day.
In this factual context admitted by the plaintiff; can it be reasonable [sic] admitted that he was only aware of his addiction in 1994 as a result of medical Tobacco litigation in Argentina 8 advise …? Did he not suspect or intuit that he was suffering from an addiction and that he should find a way to make that impulse stop? (11) In another case the judge took into consideration the educational level of the plaintiff, and noted it was not plausible to believe that university graduates were unaware of the adverse effects of smoking. (16) 
Criminal Law Provisions and Secondhand Smoke Cases
Two cases were identified where the tobacco industry's responsibility was considered under criminal law (27, 28) for sale of goods harmful to ones health, fraud and homicide. A criminal action case against BAT and PM in Rosario, by plaintiff Enrique Calderari, claimed that smoking caused his mouth cancer. The criminal charges were alleged illegal distribution of products harmful to ones health and fraud. According to the judge, given the voluntary assumption of the risk of smoking, and the public knowledge of those risks, the chain of causation between the manufacturer and the sale of cigarettes, and any consequence of smoking, was broken. Moreover, since the production and distribution of cigarettes is legal, no criminal action could be successful (28) . The second criminal action suit we found, was filed by the widow of a heavy smoker who had died from tobacco related disease with charges of homicide, ETS issues are likely to intensify in Argentina over the next few years. As far as we are aware, the only scientific data on ETS in Argentina is that acquired in this study. (35) .
Levels of SHS were measured in working areas, smoking areas, offices, and employees' cafeterias within the San Martin plant and the report concluded: …indicate that it is highly unlikely that there is any ETS present. This cannot be defined categorically as there is a low level of nicotine (4.5 Vg/ml (and a barely detectable amount of ETS related particulates (3 ug/m 3), though it is expected that both of these readings would result from the processing operations occurring within SMD. (35) The study also calculated the possible exposure to ETS constituents in public places in Buenos Aires, including sites around the claimant's residence, 9 restaurants, 4 bars, train trips, car trips and outdoor places.
It is perhaps not surprising that the ETS levels found in this study of various environments in Buenos Aires, fall within the range of levels found in other parts of the world such as North America and Europe. (35) The report was reviewed by a professor of organic chemistry at the University of Buenos Aires, Dr. Eduardo Gros, who provided "third-party endorsement of the results", and the report recommended that: "Contact should be maintained with Dr. Gros and assistance given where appropriate." (35) 
Industry Surveillance of Tobacco Litigation
Communication between the tobacco industry subsidiaries on the topic of litigation was supported in a 1996 memorandum between Timothy Lindon (Assistant General Counsel, PM) and David Murphy (outside counsel for PM), described the importance of participating in BAT cases.
As we discussed I am attaching for your review the complaint and a draft answer on the Cornejo case. While the case is against the BAT affiliate, Nobleza Piccardo, we share outside council and this will most likely serve as a model for the answers in future cases. (36) Until 1991, the outside counsel for PM was Klein & Mairal who had handled at least two cases related to SHS and pesticide exposure. (49-51, 53, 55) , hired prominent law firms for its defense (41, 46, 59, 60) , and assured the quality of its counter-litigation strategy by consulting international counsels on the best course of action (46, 47) . Industry's strategy has been effective in obtaining unfavorable results in the tobacco lawsuits filed in Argentina as no tobacco manufacturer has yet paid any money due to damages to an alleged victim of a tobacco related illnesses. Tobacco litigation may also be enhanced in Argentina by utilizing novel legal approaches that proved effective in other parts of the world. A broadening of the pairing of smoker-victim and manufacturer-defendant, to include persons exposed to SHS, activists, and health care professionals is desirable. An expansive range of "blameless victims" of tobacco will concentrate the debate on the industry's misbehaviors instead of the "voluntary assumption of risk" argument used by the tobacco industry. Thus, the class action suit can be a useful method to expand tobacco litigation. A class action is a legal tool that enables members of a group of persons suffering from a common injury to bring a suit to secure a definite adjudication of a remedy for that injury on behalf of the member of the class. Since 1994, as a result of a constitutional amendment, class actions have started to be filed in Argentinean courts although restricted to selected cases requiring a strict definition of class, and the procedural rules are more severe.
Thus, the practical implementation of this tool is debatable. In 1993, a new consumer law was passed in Argentina and stated that the producers or sellers of goods must provide truthful and objective information regarding the essential characteristics of the goods or services. Goods or services that do pose a risk to the health or physical safety of consumers must be placed on the market with adequate warnings sufficient to guarantee the safety of consumers. 
